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THE FIRST STATE CONSTITUTIONAL CONVENTIONS, 

1776-1783 

W. F. DODD 

The distinction between constitutions and statutes is a funda- 
mental one in American constitutional law, but it is a matter of sur- 
prise that no one has yet attempted to discuss this distinction in its 
historical origins. Brinton Coxe in his Judicial Power and Uncon- 
stitutional Legislation has traced the development of the doctrine 
that statutes in conflict with the constitution may be declared invalid 
by the courts. Judge J. A. Jameson in his Treatise on Constitutional 
Conventions has given a brief account of the adoption of the first 
State constitutions ; but no one has yet studied the adoption of these 
constitutions in order to find what were the theories of their framers 
as to the distinction between constitutions and statutes. 

By the term constitution, as used both in England and America 
before the Revolution, was understood the general and more permanent 
principles upon which government is based. The term was used on 
both sides of the Atlantic to signify something superior to legislative 
enactments, and the principles of the constitution were appealed to 
as beyond the control of the British parliament. 1 

Closely associated with this idea of a constitution beyond the 
power of legislative alteration, was the theory of the social contract ; 
that is, that government is in some way based upon contract between 
the people and the state. By the separation of the colonies from 
Great Britain it was conceived that this contract was dissolved; as 
expressed by a meeting of New Hampshire towns : " It is our humble 
opinion, that when the Declaration of Independency took place, the 

'The term "constitution" was also used to a certain extent in the colonies to 
designate a written form or instrument of government. See Md. Archives, vii, 61. 
I am indebted to Dr. Bernard C. Steiner for this reference. 
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Colonies were absolutely in a state of nature, and the powers of govern- 
ment reverted to the people at large. * * *" 2 

For practically the first time in history, the people of the Revolu- 
tionary period were brought in contact with the problem of establish- 
ing written constitutions, of framing for themselves the permanent 
social contract upon which their political institutions should be based. 
It is the purpose of this paper to indicate the part which the people 
took in framing constitutions; the manner in which they by their 
procedure distinguished between constitutions and statutory enact- 
ments. In considering this question it should be remembered that 
the Revolution was a period of civil war, and that the procedure in 
adopting constitutions may in some cases have been different from 
what it was, had the people been establishing governments in a time 
of peace. 

The New Hampshire provincial congress in November, 1775, at 
the time of providing for the election of members to a new congress, 
voted that the precepts sent to the several towns should contain the 
request that "in case there should be a recommendation from the 
Continental Congress for this Colony to Assume Government in an)'- 
way that will require a house of Representatives, That the said Con- 
gress for this Colony be Impowered to Resolve themselves into such 
a House as may be recommended, and remain such for the aforesaid 
Term of one year." 3 The Continental congress, on November 3, 1775, 
recommended "to the provincial Convention of New Hampshire, 
to call a full and free representation of the people, and that the repre- 
sentatives, if they think it necessary, establish such a form of govern- 
ment, as, in their judgment, will best produce the happiness of the 
people, and most effectually secure peace and good order in the prov- 
ince, during the continuance of the present dispute between G[reat] 
Britain and the colonies." 

The provincial congress of New Hampshire, elected with power 
to resolve itself into a house of representatives, took such a step and 
adopted -a temporary constitution on January 5, 1776. 4 This action 
was not taken without opposition. The instructions to the repre- 

2 N. H. State Papers, viii, 425. 

3 N. H. Provincial Papers, vii, 660. 
4 N. H. State Papers, viii, 2. 



THE FIRST STATE CONSTITUTIONAL CONVENTIONS 547 

sentatives of Portsmouth had declared in favor of a continuance of 
government by the congress. 5 Petitions from a number of towns 
were presented against the taking up of government, and several 
members of the house also protested against this action. 6 Ports- 
mouth protested on January 10, 1776, that "We would * * * 
have wished to have had the minds of the People fully Taken on such 
a Momentous Concernment, and to have Known the Plan, before it 
was Adopted, & carried into Execution, which is Their Inherent 
right;" and the instructions given to their representatives in the 
succeeding July provided specifically " that they nor any other Repre- 
sentative in future shall consent to any alteration, Innovation or 
abridgement of the Constitutional Form that may be adopted without 
first consulting their constituents in a matter of so much importance 
to their Safety." 7 

The objections of the eastern towns of New Hampshire were based 
principally upon opposition to such a pronounced step towards inde- 
pendence, or upon doubts as to the expediency of such a step ; but 
the towns of the county of Grafton, in the New Hampshire Grants, 
objected both to the method of adoption and to the substance of the 
constitution. Several towns refused to elect representatives because 
" No Bill of Rights has been drawn up, or form of Government Come 
into, agreeable to the minds of the people of this State, by an Assembly 
peculiarly chosen for that purpose, since the Colonies were declared 
independent of the Crown of Great Britain." 8 Indeed the agitation 
in the western towns became so serious that it was necessary for the 
assembly to send a committee to conciliate that section, and to assure 
its inhabitants that the form of gavernment adopted in 1776 was 
purely temporary. 9 

The proceedings of this committee with the meetings of the towns 
of the New Hampshire Grants are of interest as bearing upon the 
earlier steps leading to the adoption of a permanent form of govern- 
ment in New Hampshire. At a meeting of the town of Walpole in 

5 N. H. Provincial Papers, vii, 701. 

6 N. H. State Papers, viii, 14-17, 33. 

7 Ibid., viii, 301. 

8 Ibid., viii, 425. See also Ibid., viii, 421-425. 
' Ibid., viii, 442, 450. 
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February, 1777, it was resolved that "a new and lasting Plan [of 
government] is necessary to be formed. And if the necessary business 
of the State forbid the dissolution of the present Assembly, and calling 
a new one for the purpose aforesaid, that the present Assembly issue 
Precepts to the several incorporated Towns within the State for such 
a Number of Delegates to be proportioned to the several Counties 
within the State as they, the Assembly, shall think proper for the 
express purpose of the Organization of Government ; that a plan thereof 
be sent to each Town for their [its] approbation ; Which, being approved 
of by a Majority, shall be the Constitutional Plan of Government for 
this State * * *" 10 The convention of the united committees 
of the towns of the New Hampshire Grants, which met at Hanover 
in June of the same year, insisted that "the further establishing a 
permanent Plan of Government in the State be submitted to an 
Assembly that shall be convened * * * for that purpose only." 11 
The subsequent constitutional procedure of New Hampshire 
followed the lines laid down in the petitions and protests of the 
western towns. The house of representatives voted on December 
27, 1777, "that it be recommended to Towns Parishes & places in 
this State, if they see fit, to instruct their Representatives at the 
next session, to appoint & call a full & free Representation of all the 
people of this State to meet in Convention at such time & place as 
shall be appointed by the General Assembly, for the sole purpose of 
framing & laying a permanent plan or system for the future Govern- 
ment of this State." 12 The council took no action upon this matter, 
but many of the members of the next assembly were instructed to 
call a convention, and the two houses voted in February, 1778: 
" That the Honble the President of the Council issue to every Town, 
Parish & District within this State a Precept recommending to them 
to elect and choose one or more persons as they shall judge expedient 
to convene in Concord in said State, on the tenth day of June next. 
* * * And such System or form of Government as may be agreed 
upon by Such Convention being printed & sent to each & every Town, 
Parish & District in this State for the approbation of the People, 

10 N. H. Town Papers, xiii, 603. See also Ibid., xi, 23; xii, 57. 

11 Ibid., xiii, 763. 

12 N. H. State Papers, viii, 757. 
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which system or form of government, being approved of by three- 
fourth parts of the Inhabitants of this State in their respective Town 
meetings legally called for that purpose, and a return of such appro- 
bation being made to said Convention & confirmed by them, shall 
remain as a permanent system or Form of Government of the State, 
and not otherwise." 13 The convention called by virtue of this vote 
adopted a constitution in June, 1779, which was rejected by the people. 

The procedure in calling the second constitutional convention 
of New Hampshire was the same as that pursued in calling the first 
convention. The precepts issued in October, 1780, for the election 
of members to the next assembly contained the following clause: 
" It is also recommended to empower such Representative to join in 
calling a Convention to settle a plan of Government for this State." 14 
When the new assembly met a joint committee was almost immediately 
appointed, which recommended another convention, and the resolve 
of April, 1781, provided that the constitution should be approved 
" by such number of the Inhabitants of this State in their respective 
town meetings legally called for that purpose, as shall be ordered by 
said Convention. * * * And if the first proposed System or form 
of Government should be rejected by the People, that the same 
Convention shall be empowered to proceed and make such amend- 
ments and alterations from time to time as may be necessary — pro- 
vided always that after such alterations, the same be sent out for the 
approbation of the People in the manner as aforesaid." 15 In sending 
its first constitution to the people, in September, 1781, this convention 
provided that a two-thirds vote should be necessary for its adoption. 18 
The constitution was rejected as was also a revised copy of it sub- 
mitted by the same convention in August, 1782. The convention 
met again in June, 1783, and sent out another constitution which 
was agreed to by two-thirds of the voters. 17 

The development of the constitutional convention in Massachu- 
setts was similar to that of New Hampshire, but of a slightly later 

12 N. H. State Papers, viii, 775. 

14 Ibid., viii, 874. 

15 Ibid., viii, 894, 897. 

16 N. H. Town Papers, ix, 877. 

17 Ibid., ix, 883-895, 903-919. 
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date. The resumption of the charter in 1775 was accomplished by 
the provincial congress, without any reference to the consent of the 
people. By a resolve of September 17, 1776, the house of representa- 
tives recommended that the towns authorize their representatives 
to form a constitution. Many towns granted the requested authori- 
zation, but Boston 18 and several others refused to do so, and the 
general court did not at that time carry the matter further. The 
request was repeated on May 5, 1777, and a sufficient number of 
towns took the desired action. Such action was uniformly coupled 
with the demand that the constitution framed by the members of 
the general court should afterwards be submitted to the towns for 
approval. Some of the towns opposed the formation of a constitution 
by the regular legislative body. The Boston town meeting accepted 
the report of a committee which said : " We apprehend this Matter (at 
a suitable time) will properly come before the people at large to delegate 
a select number for that purpose & that alone. * * *" 19 

The Massachusetts assembly resolved itself into a constitutional 
convention on June 17, 1777, and on February 28, 1778, adopted a 
constitution, which was published several days later. This constitu- 
tion was submitted to the freemen in their town meetings, and it was 
suggested that they empower their representatives in the next general 
court to establish the constitution, if it should have been approved 
by the people. 20 The proposed constitution was rejected by the people 
for various reasons, among which an important one was that it had 
not been framed by a body chosen for the one purpose of forming a 
constitution. 21 

On February 20, 1779, the general court resolved that those 
qualified to vote for representatives should be requested to express 
their opinion as to the desirability of forming a constitution, and as 
to whether they would empower their representatives to call a con- 
vention for the sole purpose of framing such a constitution. 22 Both 

18 Boston Town Records, 1770-1777, p. 247. 

19 Ibid., 284. Resolves of Mass., May 5, 1777. 

20 Resolves of Mass., March 4, 1778. 

21 Cushing. Transition from Provincial to Commonwealth Government in Mass., 
190, 214-226. The present account of the constitutional development of Massa- 
chusetts is based largely upon Dr. Cushing's monograph. 

22 Resolves of Mass., February 20, 1779. 



THE FIRST STATE CONSTITUTIONAL CONVENTIONS 551 

propositions were carried, and the general court in June, 1779, resolved 
that elections should be held for a convention to meet at Cambridge 
on the first day of the succeeding September. The next house of 
representatives was to establish the constitution, if it should be 
ratified by two-thirds of the free male inhabitants, over twenty-one 
years of age, acting in town meetings called for that purpose. 28 The 
constitution of 1780 was adopted by this body and ratified by the 
people. 

In all of the other States, except South Carolina, Virginia and 
New Jersey, the procedure was practically the same. In each case 
the constitution was framed by a body exercising general legislative 
power, but which had direct authority from the people to form a 
constitution. But it will be necessary to present the evidence upon 
which the foregoing statement is based. 

In May, 1776, the New York provincial congress discussed the 
recommendation of the Continental congress that a government should 
be organized, appointed a committee to consider the matter, and 
accepted its report, which said " that the right of framing, creating 
or new modeling civil government, is, and ought to be in the people. 
* * * That doubts have arisen, whether this Congress are invested 
with sufficient authority to frame and institute such new form of 
internal government and police. That those doubts can and of right 
ought to be removed by the good people of this colony only." The 
committee recommended that a new congress be convened "with 
the like powers as are now vested in this congress, and with express 
authority to institute and establish such new and internal form of 
government as aforesaid." 24 Such action was taken and the delegates 
who met in convention at White Plains on July 9, 1776, had express 
authority from their constituents to form a constitution. In Kings 
county, where new elections were not held, the county committee 
instructed the member of the former congress to attend, but the con- 
vention voted that he should not act in the matter of forming a 
government. 25 

So in Maryland the provincial convention resolved on July 3, 

23 Resolves of Mass., June 21, 1779. 

24 Journals of the Provincial Congress of N. Y., i, 462. 

25 Ibid., i, 572. 
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1776: "That a new convention be elected for the express purpose of 
forming a new government, by the authority of the people only, and 
enacting and ordering all things for the preservation, safety, and 
general weal of this colony." 26 That some of the people of this State 
took a lively interest in the organization of government is shown 
by the fact that B. T. B. Worthington, Charles Carroll, barrister, and 
Samuel Chase, the two latter undoubted leaders and members of the 
committee to prepare a form of government, resigned from the con- 
vention because they had received "instructions from their constitu- 
ents, enjoining them, in framing of a government for this State, im- 
plicitly to adhere to points in their opinion incompatible with good 
government and the public peace and happiness." 27 Although there 
was no formal reference of the first constitution of Maryland to the 
people, the action taken by the convention on September 17, 1776, 
probably served a similar purpose. The committee had reported 
to the convention a proposed bill of rights and constitution; action 
upon this report was postponed until September 30, and it was resolved 
" that the said bill of rights and form of government be immediately 
printed for the consideration of the people at large, and that twelve 
copies thereof be sent without delay to each county in the State." 28 
The North Carolina provincial congress had the framing of a 
constitution under consideration in April, 1776, but the members 
were unable to agree, and adopted a temporary form of government. 29 
It seems to have been generally understood that the consideration 
of the matter would be renewed by the next congress, and the council 
of safety on August 9, 1776, resolved "that it be recommended to 
the good people of this now Independent State of North Carolina to 
pay the greatest attention to the Election to be held on the fifteenth 
day of October next, of delegates to represent them in Congress, and 
to have particularly in view this important consideration. That it 
will be the Business of the Delegates then Chosen not only to make 
Laws for the good Government of, but also to form a Constitution 



26 Proceedings of the conventions of Md., 184. 

27 Ibid., 222, 228. 

28 Ibid., 258. 

29 N. C. Colonial Records, x, 498, 579. 
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for this State, that this last as it is the Corner Stone of all Law, so 
it ought to be fixed and permanent." 30 

Mecklenburg county drew up an elaborate set of instructions 
for its members to the provincial congress, which were also adopted 
in part by Orange county. These instructions are of sufficient 
interest to be quoted almost in full, in so far as they relate to the 
present subject. The following principles were to be recognized in 
framing a bill of rights and constitution: "1st. Political power is of 
two kinds, one principal and superior, the other derived and inferior. 
2d. The principal supreme power is possessed by the people at large, 
the derived and inferior power by the servants which they employ. 
* * * 4th. Whatever is constituted and ordained by the principal 
supreme power can not be altered, suspended or abrogated by any 
other power, but the same power that ordained may alter, suspend 
and abrogate its own ordinances. 5th. The rules whereby the 
inferior power is to be exercised are to be constituted by the principal 
supreme power, and can be altered, suspended and abrogated by the 
same and no other." The delegates were finally instructed to "en- 
deavor that the form of Government when made out and agreed to 
by the Congress shall be transmitted to the several counties of this 
State to be considered by the people at large for their approbation 
and consent if they should choose to give it, to the end that it may 
derive its force from the principal supreme power. " 31 The congress met 
on November 12, 1776; on Friday, December 6, the committee reported 
the form of a constitution and it was ordered, "That the same be 
taken into consideration on Monday next; that one copy of the said 
Form of a Constitution be furnished for each District in this State, 
and one copy for each County." The constitution was adopted on 
December 18, 1776. 32 

On July 27, 1776, the assembly of Delaware took under considera- 
tion the resolves of the Continental congress of May 10, and decided 
that a new government should be formed and, "That it be recom- 
mended to the good people of the several Counties in this Government 
to choose a suitable number of Deputies to meet in Convention, there 

30 N. C. Colonial Records, x, 696. 

31 Ibid., x, 870 a-f. 

82 Ibid., x, 954, 974, 1040. 
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to order and declare the future form of government for this State." 33 
The convention of Delaware was not expressly limited to the one task 
of forming a constitution and did not consider its powers so restricted. 
While in session it took such other actions as the assembly might 
have taken had it been in session at the same time. 34 

By the Pennsylvania charter of privileges of 1701 it was provided 
that the charter might be altered by the governor and six-sevenths 
of the assembly. When the Continental resolve of May 10, 1776, 
was taken under consideration, the assembly, acting as nearly as 
possible in pursuance of the charter, assumed that it had power to 
establish a new form of government. But the assembly was under 
the control of the conservatives, and the radical element determined 
to prevent its exercising this power. The Philadelphia committee 
called a conference of county committees, which met on June 18, 
1776, and resolved: "That it is necessary that a provincial convention 
be called by this conference for the express purpose of forming a new 
government in this province, on the authority of the people only." 35 
The convention which met in pursuance of this call framed the Penn- 
sylvania constitution of 1776. During the whole period of its exist- 
ence it also acted as the regular legislative body of the State. 

The Georgia provincial congress discussed the subject of forming 
a government, in March, 1776, but its members alleged that they 
had no authority from their constituents to enter upon the matter, 
and agreed to submit the subject for the consideration of the people; 36 
a temporary form of government was adopted. In the call issued 
for a convention to meet at Savannah in October, 1776, President 
Bulloch enjoined upon the people the "necessity of making choice 
of upright and good men to represent them in the ensuing convention — 
men whose actions had proved their friendship to the cause of freedom, 
and whose depth of political judgment qualified them to frame a 



33 Force, American Archives, Fifth Series, i, 617. 

34 Proceedings of the convention of the Delaware State. The proceedings of this 
convention were published contemporaneously by James Adams at Wilmington. 
Force, Fifth Series, ii, 285. 

35 Journals of the House of Representatives of Pa., 1776-1781, p. 36. 

36 McCall, History of Georgia, ii, 75. 
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constitution for the future government of the country." 37 The 
constitution of 1777 was adopted by this body. 

The first constitution of Vermont was framed by a convention 
called in pursuance of a circular of a previous convention, of June, 
1777, recommending "to the freeholders and inhabitants of each 
town in this State to meet at some convenient place in each 
town on the 23d day of this instant June and choose delegates to 
attend a general convention at the meeting-house in Windsor * * * 
to form a constitution for said State." 38 Ira Allen says that Ben- 
nington objected to this constitution because it was not ratified by 
the people. 39 

The first constitutions of South Carolina, Virginia and New Jersey 
were adopted by provincial congresses chosen for the purpose of 
directing the Revolutionary movement against Great Britain, and 
without any specific authorization from the people to take such action. 
Yet in both South Carolina and Virginia the question was raised as 
to the power of the provincial congress to adopt a constitution, and 
was decided in the affirmative, largely, perhaps, upon the argument 
of expediency. 

In February, 1776, a committee appointed by the provincial con- 
gress of South Carolina reported a constitution, but action upon it 
was opposed by many members, "some of them because they were 
not prepared for so decisive a measure — others, because they did not 
consider the present members as vested with that power by their 
constituents." 40 This opposition was not sufficiently strong to 
prevail, and the constitution was adopted. 

It has frequently been asserted that the South Carolina consti- 
tution of 1778 was passed as an ordinary act of the legislature, but 
what evidence there is goes to indicate that the members of the legis- 
lature were authorized by their constituents to adopt a constitution. 
Defects seem almost immediately to have been discovered in the 
constitution of 1776. A committee of the assembly, appointed in 
October, 1776, reported certain alterations which it considered expe- 

37 Stevens, History of Georgia, ii, 297, quoting from President Bulloch's circular. 

38 Records of the Council of Safety and the Governor and Council of Vt., i, 58. 

39 Allen, History of Vermont, 108-110 (Collections Vt. Hist. Soc, i, 391). 

40 Drayton, Memoirs of the American Revolution, ii, 172, 176. 
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dient. 41 Ramsay says that the elections of October, 1776, were " con- 
ducted on the idea that the members chosen, over and above the 
ordinary powers of legislators, should have the power to frame a 
new constitution suited to the declared independence of the State." 42 
This matter was immediately taken up by the new legislature. Rich- 
ard Hutson wrote to Isaac Hayne on January 18, 1777 : " We yesterday 
finished the difficult Reports of the committee on the Constitution 
with regard to amendments therein, and it is now ordered to be thrown 
into a Bill. A motion will be made, and I have no doubt but it will 
be carried, to have it printed and circulated through the State, and 
to postpone the passing of it till the next session * * *" 43 Such 
a postponement was evidently taken, in order that the people might 
have an opportunity to express themselves, for the legislature did 
not take final action upon the constitution until its December session, 
1777. President Rutledge, in refusing his assent to the constitution 
of 1778 and in a contemporary letter to Henry Laurens, denied the 
power of the "legislature to adopt a constitution, and practically denied 
that a power to change the form of government existed anywhere 
except upon the dissolution of an existing government." 

The New Jersey provincial congress entered upon the establish- 
ment of a constitution, in compliance with petitions from the inhabi- 
tants of different parts of that province. 45 There is no evidence as 
to whether this body doubted its power to take such action. 

The attitude of the leaders of the Virginia convention of 1776 
is well indicated by the statement of Edmund Randolph: "As soon 
as the Convention had pronounced the vote of independence, the 
formation of a constitution or frame of government followed of course. 
* * * Mr. Jefferson who was in Congress urged a youthful friend 
in the Convention [Edmund Randolph] to oppose a permanent con- 
stitution, until the people should elect deputies for the special purpose. 
He denied the power of the body elected (as he conceived them to be 

41 Force, American Archives, Fifth Series, iii, 61, 64, 71, 73. 

42 Ramsay, Revolution in South Carolina, i, 129. 

43 McCrady, South Carolina in the Revolution, 1775-1780, p. 213. 

44 Ramsay, Revolution in South Carolina, i, 132. Correspondence of Henry 
Laurens, 103. 

45 Mulford, History of New Jersey, 415, 416. 
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agents for the management of the war) to exceed some temporary 
regimen. The member alluded to communicated the ideas of Mr. 
Jefferson to some of the leaders in the house, Edmund Pendleton, 
Patrick Henry and George Mason. These gentlemen saw no dis- 
tinction between the conceded power to declare independence, and 
its necessary consequence, the fencing of society by the institution 
of government. Nor were they sure, that to be backward in this act 
of sovereignty might not imply a distrust, whether the rule had been 
wrested from the king." 46 St. George Tucker has stated strongly 
the case in favor of the convention's exercising the power without 
specific authority from the people. He says the convention was not 
an ordinary legislature, but a revolutionary body deriving its power 
directly from the people. "It was the great body of the people 
assembled in the persons of their deputies, to consult for the common 
good, and to act in all things for the safety of the people." Tucker 
also calls especial attention to the fact that the formation of a govern- 
ment had been under discussion among the people. 47 No one familiar 
with the close relationship which existed between the local and central 
revolutionary organizations in the colonies in 1776 can doubt that 
the actions of the provincial congresses of South Carolina, Virginia 
and New Jersey expressed the sentiments of the people of these States. 
There have been three steps in the development of what is now 
recognized as the general procedure in the framing of State constitu- 
tions: (1) The establishment of the distinction between the con- 
stitution and ordinary legislation, and the development of a distinct 
method for the formation of constitutions. (2) The development of 
the constitutional convention as a body distinct and separate from 
the regular legislature. (3) The submission of a constitution to a 
vote of the people, after it has been framed by a constitutional con- 
vention. The first step is fundamental; the other two involve but 
the elaboration of machinery to carry out more clearly the distinction 

46 Rowland's Life of George Mason, i, 235. See also Jefferson's Notes on Virginia, 
Ford's Writings of Jefferson, iii, 225-227. 

47 Tucker's Blackstone, i, part 1, Appendix, 87-92. This is a summary of Tucker's 
opinion in the case of Kamper v. Hawkins, in the general court of Virginia in 1793. 
Works of John Adams, iv, 191. Henry's Patrick Henry, i, 418. Force, Fourth 
Series, vi, 748. 
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between constitution and ordinary legislation. It cannot be said 
that the third step has yet been fully taken, and that submission of 
a constitution to the people is essential; the Virginia constitution 
of 1902 was not submitted to a vote of the people. 48 

The people of the colonies were familiar with the distinction 
between statute and constitution; at the foundation of their political 
convictions lay the theory that the principles of government are per- 
manent and may be changed only by the people. But for the first 
time they were brought face to face with the problem of establishing 
such principles, of framing written constitutions superior to and 
limiting all ordinary governmental organs. Theirs was the first step 
in the development of the constitutional convention, in the establish- 
ment of principles for the adoption of constitutions different from 
those to which they were accustomed for the enactment of laws. 

Even had the people come in 1776 to a belief that constitutions 
should be adopted by representative bodies independent of the 
regular legislatures, such a system would have been in many cases 
hazardous and impracticable. The leaders of the people were already 
assembled in provincial congresses, organizing for military defense, and 
in most of the States both central and local organizations were busily 
engaged in suppressing opposition to revolutionary measures. They 
succeeded in many cases in suppressing opposition only by virtue of their 
superior aggressiveness. To permit the creation of independent conven- 
tions would be to risk the loss of much that had been gained by united 
and aggressive action. Permanent governments, if established at all, 
must be established by existing provincial representative bodies. 
That the people recognized the superiority of constitutions to statutes 
is clearly shown by the fact that nine 49 of the twelve constitutions 
adopted between 1776 and 1778, and the proposed Massachusetts 
constitution of 1778, were drafted by legislative bodies especially 
empowered by their constituents to take such action; and by the 
further fact that expediency was urged as the most important argu- 
ment against similar authorization in South Carolina and Virginia 
in 1776. 

48 A. E. McKinley in Political Science Quarterly, xviii, 509. 

49 New Hampshire, Pennsylvania, Maryland, Delaware, North Carolina, New 
York, Georgia, Vermont, South Carolina (1778). 
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In New Hampshire and Massachusetts, during the Revolutionary 
period, was developed the constitutional convention as we know it 
today; that is, the independent body for constitutional action, with 
the submission of its work to a vote of the people. But it should be 
remembered that before this development took place both of these 
States had established fairly stable governments, New Hampshire 
by its constitution of 1776, 50 and Massachusetts, by the resumption 
of its charter in July, 1775. In neither was the need of a new govern- 
ment of great urgency ; in neither was there an aggressive tory element. 
Neither of these States was threatened by military operations after 
the surrender of Burgoyne in October, 1777. 51 In neither State was 
danger to be apprehended from the creation of an independent con- 
vention and the submission of its work to a vote of the people. 

In this paper it is assumed that the fundamental principle of 
American constitutional development is the distinction of the con- 
stitution from ordinary legislation, and the proceedings of the early 
conventions have been examined to discover how far this distinction 
influenced the action of those bodies from 1776 to 1784. In connec- 
tion with this subject it will also be of interest to discover what 
machinery the constitutions of the Revolution themselves established 
for their amendment or for the adoption of new constitutions. 

The absence of provision for alteration in the constitutions of 
1776-1777, should not be taken as an indication that their framers 
thought the regular legislatures competent to alter or establish con- 
stitutions, but rather that they did not consider the matter at all. 
Thus the constitutions of South Carolina (1776), Virginia and New 
Jersey, framed by bodies not expressly authorized by the people to 
do so, contain no provisions for amendment, but neither do the con- 
stitutions of New Hampshire (1776), North Carolina, and New York, 
framed by bodies which had such express authorization. 

Of the eight constitutions of the Revolutionary period which 

50 The New Hampshire constitution of 1776 really organized a legislature only, 
and legislative action completed the governmental structure. See a paper by the 
present writer in Proceedings of the N. H. Bar Association for 1906. 

51 Cushing, Transition of Massachusetts, 187, calls attention to the favorable 
position of Massachusetts in 1778 for the framing of a constitution in an orderly 
manner. 
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made provision for their amendment, those of Maryland, Delaware 
and South Carolina (1778) provided for final action in such cases by 
the legislature, but in a manner different from that for the enactment 
of laws. Maryland provided that no part of the constitution or 
declaration of rights should be altered " unless a bill so to alter, change 
or abolish the same shall pass the General Assembly, and be published 
at least three months before a new election, and shall be confirmed 
by the General Assembly, after a new election of Delegates, in the 
first session after such election," and that no part relating especially 
to the Eastern Shore should be altered without the concurrence of 
two-thirds of the members of both branches of the legislature. 52 
Delaware provided that certain parts of its constitution should not be 
subject to amendment, and that "no other part of this constitution 
should be altered, changed, or diminished without the consent of five 
parts in seven of the assembly, and seven members of the legislative 
council." 53 The legislative council was composed of nine members. 
In South Carolina (1778) it was provided that "no part of this con- 
stitution shall be altered without notice being previously given of 
ninety days, nor shall any part of the same be changed without the 
consent of a majority of the members of the senate and the house of 
representatives." 54 For ordinary legislation sixty-nine members of 
the assembly, out of nearly two hundred, formed a quorum, and less 
than half of the members of the council were sufficient to act. 

In Pennsylvania a council of censors was to be elected every 
seventh year " to enquire whether the constitution has been preserved 
inviolate in every part ; and whether the legislative and executive 
branches of government have performed their duty as guardians of 
the people, or assumed to themselves, or exercised other or greater 
powers than they are entitled to by the constitution." The council 
of censors, two-thirds of its members concurring, was to have power 
to call a convention to amend the constitution in such parts as that 
body should think necessary, and it was further provided that "the 
amendments proposed, and such articles as are proposed to be added 
or abolished, shall be promulgated at least six months before the day 

52 Md. Constitution of 1776, art. 59. 

53 Del. Constitution of 1776, art. 30. 

54 S. C. Constitution of 1778, art. 44. 
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appointed for the election of such convention, for the previous con- 
sideration of the people, that they may have an opportunity of instruc- 
ting their delegates on the subject." Vermont copied this provision 
of the Pennsylvania constitution, except that it provided a different 
manner for the election of members of the council of censors. 55 

In Georgia also provision was made for a constitutional convention 
but here it was to be called by the legislature upon the petition of a 
majority of the voters of a majority of the counties. The petitions 
of the people were to specify the amendments desired, and the legis- 
lature was required to order the calling of a convention, "specifying 
the alterations to be made, according to the petitions preferred to the 
assembly by the majority of the counties as aforesaid." 56 

The Massachusetts constitution of 1780 made provision for the 
submission to the people in 1795 of the question as to the desirability 
of revising the constitution. If two-thirds of those voting on the 
question should favor a revision the general court was to call a con- 
vention for that purpose. The New Hampshire constitution of 1784 
was the first to contain the specific requirement not only of a separate 
convention for constitutional action, but also that the work of such 
convention should be submitted to the approval of the people; this 
constitution provided that " the general court shall at the expiration 
of seven years from the time this constitution shall take effect, issue 
precepts * * * to the several towns and incorporated places, to 
elect delegates to meet in convention for the purposes aforesaid: 
the said delegates to be chosen in the same manner, and proportioned 
as the representatives to the general assembly; provided that no altera- 
tion shall be made in this constitution before the same shall be laid 
before the towns and unincorporated places, and approved by two- 
thirds of the qualified voters present, and voting upon the question." 



55 Pa. Constitution of 1776, art. 47. Vermont Constitution of 1777, art. 44. 

56 Georgia Constitution of 1777, art. 63. 



